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COMMERCE, LABOR, AND LIQUOR, et ol. 

Who can sue on a third-party beneficiary contract is not an altogether 
settled point. 1 But one rarely sees, as in Smart Set Specialty Clothing 
Co. v. Franklin Knitting Co. (1920, App. Div.) 180 N. Y. Supp. 821, 
the spectacle of the same man attempting to sue twice. One M had 
made a contract with the defendant for the benefit of the company 
which is the present plaintiff. M then bought practically all the stock 
of that company, 2 and when the contract was broken, sued the 
defendant and recovered damages for the diminution in value of his 
stock. Now "the plaintiff company" — which is simply M operating 
a certain business as a corporation 3 — sues the defendant a second 
time on the contract. To sustain the complaint, said the court, "would 
necessarily result in a double recovery of damages." The decision is 
clearly sound. The recovery would indeed be double, not merely 
from the defendant, but for M. But the case does not of itself show 
that both promisee and beneficiary, if not identical, may not each 
have his right to whatever damages he can prove. 



FoUom Engraving Co. v. McNeil (1920, Mass.) 126 N. E. 479, 
illustrates again what seems to be the decided drift of recent judicial 
decision to cut down the freedom of action slowly won in past decades 
by the labor unions. 4 The union there proposed to the plaintiff an 
agreement providing absolute collective bargaining, preferential 
employment with a minimum wage scale, retention in employment of 
permanent employees even if there was not sufficient work for them, 
and compulsory arbitration of all disputes. The plaintiffs refused 
assent, and the union voted to strike. An injunction was granted 
against their striking. The court took its stand on the employer's 
"right to. the free flow of labor" unhampered by an unlawful strike: 
a strike to enforce a completed contract was one thing, a strike to 
force an employer into an agreement was another ; a strike to secure 



1 See Anson, Contract (3d Am. ed. by Corbin, 1919) 335 ff. 

2 He held 44 shares, his wife 5, and another person — apparently a dummy 
director — held one. 

3 See (1920) 29 Yale Law Journal, 659. 

'The course of authority up to that date is well outlined by Jeremiah Smith, 
Crucial Issues in Labor Litigation (1907) 20 Harv. L. Rev. 253, 345, 429. As 
illustrating the recent tendency toward limitation, see e. g. Hitchman Coal & 
Coke Co. v. Mitchell (1917) 245 U. S. 229, 38 Sup. Ct. 65, (1918) 27 Yale Law 
Journal, 779; Webb v. Cooks' etc. Union No. 748 (1918, Tex. Civ. App.) 
205 S. W. 465; Local Union No. 313 v. Stathakis (1918) 135 Ark. 86, 205 S. W. 
450, (1918) 28 Yale Law Journal, 200; Kroger Grocery Co. v. Retail Clerks' 
etc. Assn. (1918, E. D. Mo.) 250 Fed. 890; Montgomery v. Pacific Electric Ry. 
(1919, C. C. A. 9th) 258 Fed. 382; Patterson Glass Co. v. Thomas (1910. Calif. 
App.) 183 Pac. 190; Rosenberg v. Retail Clerks' Assn. (1918, Calif. App.) 177 
Pac. 865. 
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monopoly of the work on a particular job for members of a union 
already doing a part of that work, was still lawful, 5 but not a strike 
aimed at securing a monopoly of the labor market; and finally, 
St. 1913, ch. 690, privileging certain kinds of peaceful persuasion, 
was limited in its application to lawful strikes. 6 How far the decision 
is wise, is a question too wide for discussion here. So much is sure: 
Picket v. Walsh 1 is undergoing that nibbling process by which courts 
deny legal effectiveness to a decision out of line with their present 
views. 



In striking contrast, as extending still farther the unions' freedom 
of action, stands New York, 8 her most recent pronouncement being 
the hotly contested decision in P. Rear don, Inc. v. Caton (1919, App. 
Div.) 178 N. Y. Supp. 713. The defendants — associated unincor- 
porated unions and officers of unions — had succeeded in unionizing 
the entire freight trucking, checking and handling business of the 
New York docks, except for the plaintiff and one firm of truckers, 
who ran on an open shop basis with working conditions less favorable 
than those demanded by the truckmen's union. 8 "To bring about a 
uniform rate of wages and hours of work, by means of unionizing 
the entire laboring force, the various local unions . . . resolved 
that members of the unions should not continue to work with non- 
union men, and accordingly would refuse to handle merchandise 
brought to the piers, or called for at the piers, by . . . truckmen 
who were not members of the union." They did so refuse, to the 
decided damage of the plaintiff's business; the plaintiff commenced 
an action and obtained an injunction pendente lite, but this last the 
Appellate Division dissolved, by a vote of three to two. New York 
had already ruled that a union was privileged to refuse its members 
permission to work in the same shop with non-union men, or to work 

"Picket v. Walsh (1906) 192 Mass. 572, 78 N. E. 753, 6 L. R. A. (N. S.) 
1067, 7 Ann. Cas. 638. The court cites the Massachusetts cases to its points, 
copiously. 

'On the Massachusetts test of the lawfulness of a strike, see also (1919) 
28 Yale Law Journal, 611, and (1918) 27 ibid., 1088. 

1 Note 5, supra. 

'Bossert v. Dhuy (1917) 221 N. Y. 342, 117 N. E. 582, (1918) 27 Yale Law 
Journal, 539. Illustrations of this tendency persisting in other jurisdictions 
are Duplex Printing Co. v. Deering (1918, C. C. A. 2d) 252 Fed. 722, over the 
sturdy dissent of Rogers, C. J.; State v. Employers of Labor (1918, Neb.) 
169 N. W. 717; Truax v. Bisbee Local No. 380 (1918, Ariz.) 171 Pac. 121; 
Same v. Corrigan, 176 ibid., 57a The first three cases are valuable. Since the 
text was written has appeared Michaels v. Hillman (1920, Sup. Ct.) 181 N. Y. 
Supp. 165, citing and relying on the Hitchman Case and the New York cases 
indiscriminately, without apparently noticing the inconsistencies not only of 
their tendencies but of their decisions. 

* The plaintiffs demanded a ten-hour day, and did not pay the union rate for 
over-time. 
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on the erection of materials furnished by a non-union shop, and even 
to induce workmen in other trades not to work on such materials ; and 
that if such determination was reached not primarily with intent to 
injure the plaintiff, but primarily to better the condition of the union's 
members, incidental injury to the proprietor of the non-union shop 
gave him no right to an injunction. 10 The betterment there sought 
was the establishment of a nation-wide carpenter's union; that here 
sought is the unionization of all the freight-handling of the Port of 
New York. The novelty of the instant case lies less in privileging 
the boycott even though the immediate benefits must result to a union 
not the defendants' own, than in applying the rule to the employees of 
common carriers. It is on this that the dissenting judges join issue, 
contending that neither a carrier nor its employees is free to refuse 
accommodation to any person. 11 The majority answers, that irregu- 
larly employed freight-handlers are not on one footing with the regular 
agents of a carrier ; and moreover that no question regarding carriers 
is really presented by the issues. This last seems something of a 
refined technicality, in view of the sister, though separate, case of 
Reardon v. International Mercantile Marine Co. (1919, App. Div.) 
178 N. Y. Supp. 722, where the same plaintiff was seeking to enjoin 
the carriers from allowing their employees to practice the discrimina- 
tion in question. That case presents a remarkable instance of the 
balance of convenience doctrine. 12 The injunction was refused 
primarily because practically the entire force of 125,000 dock laborers, 
checkers, weighers, etc., were unionized, "and if they are left free 
to . . . better their condition by lawful methods, any attempt by 
the steamship companies to force them to work with non-union drivers 
would' only result in a general strike and tie-up of the freight of the 
port." Truly circumstances seem to alter cases. It is interesting that 
the majority was obtained in this second case only because Putnam, J., 
though in agreement with the reasoning of the minority, felt himself 
bound by the decision in the first case, and felt enjoining the employers, 
while leaving the men free to discriminate, to be unjustifiable. 



Uniform legislation is somewhat slow in unifying law. In First 
Nat. Bank v. Walling (1920, Tex. Civ. App.) 218 S. W. 1080, the 
problem of Young v. Grote comes up again: a check is drawn so 
negligently that raising was made easy ; payment of the raised check 
is made by the innocent drawee ; has it thereby extinguished pro tanto 
its debt to its depositor? Yes, says the court — and soundly so. 13 But, 

10 Bossert v. Dhuy, supra. But see (1919) 29 Yale Law Journal, 120. 

11 One may question whether our neighbor The Freeman would object to this 
instance of the use of "that pleasant little device known as the majority of one." 

12 This doctrine is also hinted at as a ground of decision in P. Reardon, Inc. 
■v. Caton. 

13 (i9i7) 27 Yale Law Journal, 242; and see cases collected Brannan, 
Negotiable Instruments Laiv (3d ed. 1920) 342, 343. 
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though the state's recent adoption of the N. I. L. might surely be 
treated as a legislative declaration of policy to unify the law of bills 
and notes, no case from any of the conflicting jurisdictions is noted 
in the opinion. 



In grateful contrast stands Hurlburt v. Bradley (1920, Conn.) 109 
Atl. 171. The question there was whether an endorser discharged by 
failure to give him notice had power to incur a duty to pay by merely 
making a new promise ten years later. The court elucidates cogently, 
and approves in principle, the old minority Connecticut rule that with- 
out new consideration such a promise was ineffective. "But, however 
that maybe, our decision is controlled by [N. I. L.] section [109] . . . 
In the language of the Kentucky court, when confronted with the 
same situation, we fee! that the foregoing provision was intended 
to put in force in this state the rule that had theretofore been adopted 
in the majority of states.' " The statute puts the new duty on the 
ground of waiver. On this point the court's analysis is interesting. 
"The question is whether the new promise was made with intent to 
relinquish a known right, or in this case a known immunity arising 
from the laches of the holder. . . . It is sufficient that, knowing he 
was immune from liability ... he nevertheless promised to 
pay." 13a Slow it may be ; still, the process of unification does go on. 



Gilbert v. Rosen (1920, App. Div.) 180 N. Y. Supp. 772, though 
a divided court there read the contract in favor of the plaintiff, sug- 
gests a possible escape for gentlemen caught short in such affairs as 
the recent Stutz Motors commotion. Suppose the buyer knows at the 
time of sale that not enough shares can be had from others than him- 
self to fill the contract — does the transaction then offend against the 
statutes against speculative sales of futures? Or suppose, as in the 
instant case, the "buyer" himself before the delivery date buys up 
the only available shares — has he thereby excused the seller by himself 
rendering performance impossible? 14 



And still we struggle, by resolution and by argument, to discover 
whether the war is over and how far. United States v. McDonald 
(March 2, 1920, E. D. N. Y.) 63 N. Y. L. J. 75 (Apr. 7, 1920) sheds 
light on one aspect of the question. An alien enemy arrested in January 
last on the charge of being a spy, sued out a writ of habeas corpus. 
But although "the offense of being a spy is not known to civil or 



1% The soundest explanation of the transaction is identical point for point with 
that of the effect of a new promise to pay a debt barred by limitation. See 
(1919) 28 Yale Law Journal, 817. 

" Cf. Patterson v. Meyerhofer (1912) 204 N. Y. 96, 97 N. E. 472, where the 
defendant "buyer" who bought up the land agreed to be conveyed was held 
for damages. 
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statutory law, and is one of a purely military character, cognizable 
only in time of war," his petition was dismissed. Ex parte Milligan 
was distinguished, soundly enough, on the ground that the civil courts 
are not now (nor ever will be) open to try the prisoner for the offense 
for which he was arrested. 



The daily papers bring the report that M. Caillaux of dubious fame, 
immediately on being convicted and sentenced for a quasi-treasonable 
offense, was set free. 15 The reason was that he had already spent in 
prison, awaiting trial, a term equal to his sentence. There is food for 
thought in that report, for bar, for bench and for legislature. It is 
no uncommon occurrence for a judge in this country to reduce the 
sentence he imposes by the time the prisoner has already been con- 
fined. But if that policy is sound — and it would seem to be — there 
is a corollary: compensation for the detention of an accused who is 
acquitted. 16 Surely if imprisonment before trial is punishment for 
the guilty man, it is punishment for the innocent, no less — and punish- 
ment which he has not earned. 



There is further food, and also drink, for thought in State v. Burcham 
(1920, Wash.) 187 Pac. 352. The question there was whether certain 
bottles contained intoxicating liquor "other than beer." The jury in 
its deliberations dealt with the real evidence in the case (there were 
twenty-four pint bottles) by "ought-tastic inference" — to vary Pro- 
fessor Wigmore's scientific term 17 to fit the circumstance. The trial 
court denied a motion for a new trial on this ground, and the upper 
court ."could not say he erred therein." The jury may, metaphysically, 
have abused their discretion in tasting to determine "whether it was 
whiskey" — no easy thing to determine, in these days, at times — when 
the only question was whether it was intoxicating liquor "other than 
beer." But moving for a new trial on the ground that the jury had 
by their too much tasting come under the influence of strong drink 
seems a rather damaging admission for counsel for the accused to 
make. However that may be, may one not suspect that applications 
for excuse from jury duty may be less frequent for a time, in 
Washington ? 



Ellis v. Commonwealth (1920, Ky.) 217 S. W. 368, teaches that 
whiskey, though it could lawfully be neither possessed nor sold, is still 
a subject of larceny. The "law's delay" once more; it took the court 
two pages to determine that whiskey is a thing of value. In these 
days ! A Kentucky court, too. 

"New York Times, Sunday, Apr. 25, 1920, p. 1. 

le For European provisions on the point see Borchard, State Indemnity for 
Errors of Criminal Justice, Senate Doc. No. 974, 63d Congr. 3d Sess. See also 
Taft, The Delays of the Law (1908) 18 Yale Law Journal, 28. 

" "Autoptic proference." See e. g. 2 Wigmore, Evidence (1904) sees. 1150-1152. 



